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INTRODUCTION AND SUMMARY OF ARGUMENT 

I. As we demonstrated in our opening brief (pp. 15-22), the district court 
lacked jurisdiction under 28 U.S.C. 2241(e)(2) to adjudicate a challenge to condi- 
tions of confinement at Guantanamo. Section 2241(e)(2) expressly bars jurisdic- 
tion over an action by detainees against the United States relating to, among other 
things, their "conditions of confinement." In the context of domestic detention 
facilities, search procedures like the ones at Guantanamo that are implemented for 
security reasons are treated as "conditions of confinement," and there is no reason 
to doubt that Congress had that in mind when using the same term in section 
2241(e)(2). 

The detainees respond with a broad argument that would render any decision 
regarding security procedures subject to habeas court intervention, so long as the 
detainees characterize the challenge in terms of access to counsel. But, in this con- 
text, conditions of confinement do not lose their status as conditions of confine- 
ment simply because the underlying policies apply to counsel visits, as well as to 
detainee movements generally. Under the detainees' theory, courts may review all 
manner of procedures or practices that a detainee may contend has any relation to 
counsel access, however indirect. 

The detainees try to bring their claim within habeas jurisdiction by arguing 
that their challenge pertains to "the fact or duration of confinement" (as distinct 



from their conditions of confinement) because the search and meeting-room poli- 
cies supposedly discourage detainees from meeting with counsel and thus impair 
their habeas cases. But even if true in individual cases, this is at the very most an 
indirect effect of the policies, which apply universally and not just to counsel visits 
and phone calls. The detainees' challenge to the policies will not result in their 
release or in shortening their period of confinement. Their theory - that any deten- 
tion policy that affects access to counsel in any way, or could lead a detainee to 
decline to meet with counsel, relates to the duration of confinement - is untenable. 

II. Even if the district court had jurisdiction, its decision is wrong on the 
merits. The detainees' argument is based their contention that their views should 
override the judgment of the military officers who are responsible for the safety 
and security of the active military base at Guantanamo Bay in Cuba. They deride 
the security concerns taken into account by Colonel Bogdan, openly mock his 
policy judgments, and suggest that he was not telling the truth when he explained 
that the security procedures he ordered were not designed to restrict counsel 
access. 

The detainees' argument demonstrates why the district court erred in failing 
to apply properly the deferential standard of review under Turner v. Safley , 482 
U.S. 78 (1987). The district court incorrectly overrode the military's evaluation of 
security needs at Guantanamo, improperly examined the subjective motivation of 
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the Commander in charge of Guantanamo, contrary to Turner , and based its 
evaluation of that motivation on speculation. 

The detainees argue that Turner is inapplicable, given their position that this 
is a case solely about access to counsel. But it is not. This is a case about a 
security policy at an active military installation that applies to all detainee 
movements for all meetings with non-JTF-Guantanamo personnel. The proper 
standard for reviewing the challenged policies is at least as deferential as the 
standard applied in Turner . 

The detainees also argue that the district court properly applied Turner when 
it looked for a subjective motivation for the search policy. They are mistaken; this 
Court has held that the first and most important prong of Turner is equivalent to 
rational-basis review in the equal-protection context. Rational-basis review 
involves an objective standard, and an alleged subjective motivation for the 
challenged rule is irrelevant. Review under Turner focuses on the rationale "put 
forward" by the government officials, but the district court disregarded that 
rationale and speculated that the true motivation for the policy was not security, as 
Col. Bogdan's sworn declaration stated, but a desire to interfere with access to 
counsel. The court's characterization of the security rationale as a pretext was 
essentially an unsupported accusation that Col. Bogdan lied under oath. This is not 
an appropriate application of Turner . 
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Finally, the court misapplied Turner by failing to analyze the justifications 
for the policy in a deferential manner, and the detainees enthusiastically defend 
that lack of deference. Col. Bogdan provided the background for the policy in 
some detail, including the suicide of a detainee who apparently hid medications, 
and the discovery of contraband in the detainees' living quarters, and offered the 
government's security rationale for the policy. But the district court, in barring the 
government from using the search procedures (and meeting-room policy), contra- 
dicted the military's assessment of its security needs at Guantanamo. Turner 
requires only a "rational" connection with the legitimate governmental interest, and 
the district court incorrectly applied a more searching level of review. 

The policy of the United States is to ensure the detainees at the Guantanamo 
Bay detention facility have meaningful access to counsel to pursue their habeas 
rights. The security procedures challenged here, and the meeting-room rules as 
well, are fully consistent with the government's policy on access to counsel. 

ARGUMENT 

I. THE DISTRICT COURT LACKED JURISDICTION TO 
DICTATE PARTICULAR SECURITY PROCEDURES AT 
GUANTANAMO AND TO ADDRESS OTHER CONDI- 
TIONS OF CONFINEMENT. 

The district court exceeded its jurisdiction under 28 U.S.C. 2241(e) by 

hearing an action against the United States relating to the treatment or conditions 

of confinement of the detainees. The court's order barring the use of full-frisk 
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search procedures at Guantanamo and directing the use of certain meeting rooms 
for counsel visits should be vacated. 

A. In section 7 of the Military Commissions Act of 2006, Congress 
withdrew jurisdiction from the federal courts to adjudicate conditions of confine- 
ment and treatment claims brought by detainees at Guantanamo. 28 U.S.C. 
2241(e)(2) ("[N]o court, justice, or judge shall have jurisdiction to hear or consider 
any other action against the United States or its agents relating to any aspect of the 
detention, transfer, treatment , trial, or conditions of confinement of an alien who is 
or was detained by the United States and has been determined by the United States 
to have been properly detained as an enemy combatant or is awaiting such determi- 
nation.") (emphasis added). 

In our opening brief (p. 19), we cited several decisions, including two 
Supreme Court decisions, showing that the courts have traditionally treated search 
procedures at domestic detention facilities as conditions of confinement. See, e.g. , 
Block v. Rutherford , 468 U.S. 576, 578 (1984) (pretrial detainees challenged 
"various policies and practices of the jail and conditions of their confinement," 
including "jail's practice of permitting irregularly scheduled shakedown searches of 
individual cells in the absence of the cell occupants"); Bell v. Wolfish , 441 U.S. 
520, 523, 527 (1979) (suit challenging "numerous conditions of confinement and 
practices at the Metropolitan Correctional Center" alleged that pretrial detainees 
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were subject to, among other things, "improper searches"); Florence v. Board of 
Chosen Freeholders , 621 F.3d 296, 302 (3d Cir. 2010), affd, 132 S. Ct. 1510 
(2012) ("Among the conditions of confinement challenged by the inmates [in Bell 
v. Wolfish ! was the policy of strip and visual body-cavity searches after contact 
visits with outsiders."). 

Nothing in section 2241(e)(2) remotely suggests that Congress had a differ- 
ent definition in mind when it prohibited Guantanamo detainees from challenging 
conditions of confinement. Indeed, as we noted, the supporters of the legislation in 
Congress were quite clear in their view that detainees should not be allowed to use 
the courts to challenge "conditions of confinement," a term within which they 
included "base security procedures." 152 Cong. Rec. S 10367 (daily ed. Sept. 28, 
2006) (Sen. Graham). 

B.l. The detainees do not dispute that they are challenging the search 
procedures and meeting locations at Guantanamo. Nor do they dispute that the 
courts traditionally view search procedures (and meeting locations) as conditions 
of confinement. Rather, their sole argument is that the search procedures and 
meeting locations have somehow been transformed into prohibitions on access to 
counsel, because detainees in a few instances have chosen not to meet with 
counsel, claiming (according to their lawyers) that the search procedures are the 
reason for their decision. That argument is incorrect, because the fact that the 
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detainees' stated motivation for challenging the conditions of confinement is to 
make the terms of access to counsel more to their liking does not transform the 
challenge to conditions of confinement into something different from a challenge 
to conditions of confinement. 

The detainees' attempt to portray the district court's order as merely ensuring 
that pending habeas cases can go forward, Br. 20, is mistaken. The district court's 
order is not limited to detainees with pending habeas cases. As we pointed out in 
our opening brief at 21 & n.8, the court has ordered changes to procedures for 
counsel access even for detainees whose habeas petitions have been denied, and 
two of the detainees involved in this appeal no longer have pending habeas claims. 

Moreover, the detainees' reliance on the existence of district court protective 
orders that govern counsel access, Br. 19 n.4, is unavailing. While those protective 
orders govern the "logistics of counsel visits," they do not purport to dictate 
internal security procedures at a military base that pertain to detainees. Rather, 
those protective orders govern the requirements and procedures that counsel must 
undergo in order to meet with their clients - procedures designed to protect the 
legitimate security concerns of the government. In fact, the 2008 protective order 
explicitly requires counsel to comply with enumerated JTF-Guantanamo security 
procedures. See In re Guantanamo Bay Detainee Litigation , 577 F. Supp.2d 143, 
163-64 (D.D.C. 2008). The district court's amendment of the protective order to 

7 



reach deep into a military detention facility and replace a military's commander's 
judgment of what risks are acceptable with a judicially determined standard is 
unprecedented. 

As we explained in our opening brief (p. 22), conditions of confinement do 
not lose their status as conditions of confinement under section 2241(e)(2) simply 
because the policies also apply to visits or phone calls with counsel. If general 
policies on the use of vans, meeting locations, and security procedures at Guantan- 
amo are no longer treated as conditions of confinement simply because they apply 
to counsel visits as well as to other movements of detainees, the jurisdictional limi- 
tations of section 2241(e)(2) would contain an immense loophole, allowing the 
courts to assert jurisdiction to regulate almost any aspect of the military's manage- 
ment of the Guantanamo base merely by finding some indirect effect on access to 
counsel. 1 

Indeed, the district court's decision effectively allows the detainees 
themselves to determine the scope of the court's jurisdiction by choosing to forego 
visits with counsel to protest their conditions of confinement. The language and 

1 The detainees do not argue that challenges to conditions of confinement 
fall within the Court's habeas jurisdiction. While there are some older authorities 
that may suggest that habeas jurisdiction includes challenges to some conditions of 
confinement, those authorities typically concern the place of confinement, rather 
than the actual conditions of confinement. 
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purpose of section 2241(e)(2) do not permit such a result. 

2. The detainees also attempt to defeat the jurisdictional bar of section 
2241(e)(2) by contending that their challenges to the search procedures and meet- 
ing location policy are the proper subjects of habeas relief because they pertain to 
the "fact or duration of confinement." Br. 21. They argue that their challenge to 
the search procedures is "pertinent" to the fact or duration of confinement, because 
the search procedures discourage detainees from pursuing their habeas claims. Br. 
21. But whatever it means to be "pertinent" to the fact or duration of confinement, 
that is not the standard. The standard is whether it "affect[s] M the fact or duration 
of confinement, Jenkins v. Haubert , 179 F.3d 19, 28 (2d Cir. 1999), that is, 
whether the challenge "seeks either immediate release from that confinement or the 
shortening of its duration." Preiser v. Rodriguez , 411 U.S. 475, 489 (1973); see 
Anyanwutaku v. Moore , 151 F.3d 1053, 1056 (D.C. Cir. 1998) ("if successful, it 
would 'necessarily imply,' or automatically result in, a speedier release from 
prison"). 

In this case, a successful challenge to the search procedures and meeting 
locations will not result in release of the detainees, nor will it result in shortening 
the period of their confinement. It will simply remove a condition that the detain- 
ees claim discourages them from meeting with their counsel. That is not enough to 
avoid the jurisdictional bar. A challenge having only a "probabilistic impact on the 
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duration of custody" (and a remote one at that) is not a challenge to the fact or 

duration of confinement. Davis v. U.S. Sentencing Comm'n , 716 F.3d 660, 664 

(D.C. Cir. 2013); see id. ("If his equal protection challenge succeeds, Davis is at 

best one step closer to an earlier release from prison."). 2 

II. EVEN ASSUMING THE DISTRICT COURT HAD JURIS- 
DICTION, THE COURT ERRED IN DICTATING THE 
SECURITY PROCEDURES TO BE USED AT GUAN- 
TANAMO AND THE ROOMS WHERE MEETINGS 
MUST BE HELD. 

If the district court did have jurisdiction despite the language of section 

2241(e)(2), the injunctive order should be reversed in any event, because the court 

erred in applying a non-deferential standard of review, under which it dictated that 

the search procedures established at Guantanamo must be altered and that certain 

meeting rooms had to be made available for detainee meetings with counsel. 

A. The Correct Standard Of Review Is At Least As 
Deferential As The Standard In Turner v. Safley . 

The detainees and the district court are mistaken in believing that a deferen- 
tial standard of review along the lines of Turner v. Safley , 482 U.S. 78 (1987), 
does not apply to the challenged policies here. 

1. As we showed in our opening brief (pp. 23-25), the Supreme Court 

2 The Davis decision overruled a line of cases to the contrary. 716F.3dat 
666 & n.2. 
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has applied the deferential Turner standard not only to prisons housing convicted 
inmates but also to jails and detention facilities that house inmates who have not 
been convicted of a crime. See Florence v. Board of Chosen Freeholders , 132 
S. Ct. 1510, 1515-16 (2012) (applying Turner in the context of "[j]ails (in the 
stricter sense of the term, excluding prison facilities)"). The reason for applying 
Turner to jails is that, "[w]hile penological interests in punishment or rehabilitation 
may not be applicable outside of a prison setting, the penological interest in securi- 
ty and safety is applicable in all correction facilities." Bull v. City and County of 
San Francisco , 595 F.3d 964, 974 n.10 (9th Cir. 2010) (en banc) . In addition, 
Turner is applied to jail policies, because courts give deference to jail administra- 
tors, just as they do to prison administrators. Florence , 132 S. Ct. at 1515 ( Turner 
standard confirms "the importance of deference to correctional officials"); Bell v. 
Wolfish , 441 U.S. 520, 547 (1979) Gail officials are entitled to "wide-ranging 
deference in the adoption and execution of policies and practices that in their 
judgment are needed to preserve internal order and discipline and to maintain 
institutional security"). 

As we also observed in our opening brief (pp. 27-28), a similar (if not 
greater) deference applies to the military - in particular, to the military's judgment 
about security needs at Guantanamo, a facility housing members of enemy forces 
being held under the law of war. See Winter v. Natural Resources Defense 
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Council, Inc. , 555 U.S. 7, 24 (2008) ("We 'give great deference to the professional 
judgment of military authorities concerning the relative importance of a particular 
military interest.'") (quoting Goldman v. Weinberger , 475 U.S. 503, 507 (1986)); 
Jean S. Pictet, ed., Geneva Convention Relative to the Treatment of Prisoners of 
War: Commentary at 238 (Geneva: Int'l Comm. of the Red Cross, 1960) 
(discussing the importance of maintaining discipline in detention camps under the 
Third Geneva Convention of 1949). 

2. The detainees argue that all of this is irrelevant, because, in their view, 
this case is only about the right to habeas. Br. 24. They contend that we failed to 
address the district court's similar reasoning on this point. They are not correct. 

In our opening brief, we directly quoted (pp. 25-26) the district court's reas- 
oning - that "the logical foundation' of Turner 'lies in striking a balance between a 
circumscribed constitutional right and the judgment of prison administrators,' id. at 
16, J.A. 157, but such balance would be inappropriate to apply 'to the right of 
habeas corpus itself.' Id. at 18, J.A. 159." We then explained (p. 26) that "this case 
squarely presents a question of the judgment of prison administrators - or, in this 
case, the administrators of the detention facility at Guantanamo - about security 
needs at the facility," as the district court made clear in its "lengthy analysis of the 
security justifications surrounding the policy, slip op. at 20-26, J.A. 161-67." The 
district court's analysis of security needs demonstrated that the right asserted in this 
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case is the right of detainees to be free from universally applied full-frisk searches, 
not the right to pursue habeas corpus. 

3. Although the detainees do quote a portion of our argument on this 
point, Br. 24, they respond to it only by repeating their insistence that this case is 
about access to habeas. They do not confront our analysis of Turner ; they do not 
attempt to distinguish the cases cited in our opening brief; and they do not invoke 
any case law of their own. 

Moreover, even if this case in some way relates to access to counsel for 
purposes of pursuing habeas corpus, Turner is still relevant. The Supreme Court 
has held that Turner applies to corrections policies that affect inmates' access to the 
courts and access to counsel. See Lewis v. Casey , 518 U.S. 343, 361 (1996) ("The 
District Court here failed to accord adequate deference to the judgment of the 
prison authorities in at least three significant respects.") (citing Turner) ; see id. at 
346 (describing prisoners' claim as involving right of access to courts and counsel). 

In short, Turner - or an even more deferential standard - must apply here. 

B. The District Court Misapplied Turner By Failing To 
Review The Military's Policies Deferentially. 

We showed in our opening brief (pp. 28-34) that the search and meeting- 
room policies were reasonable under Turner . Echoing the district court, the 
detainees fail to respect deferential review, seek to override the military's judg- 
ment, and demand a level of proof that is unwarranted under Turner . Their 
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argument fails to "accord substantial deference to the professional judgment of 
prison administrators, who bear a significant responsibility for defining the legiti- 
mate goals of a corrections system and for determining the most appropriate means 
to accomplish them." Overton v. Bazzetta , 539 U.S. 126, 132 (2003). 

1 . Although the detainees attempt to portray the district court's order as a 
mere exercise in fact-finding subject to the "clearly erroneous" standard, at no 
point do the detainees dispute the key facts that resulted in the search procedures 
and meeting-room policy at issue here: the suicide of a detainee using smuggled 
medications and the discovery of contraband in the detainees' living quarters. 
Rather, the detainees, like the district court, incorrectly conclude that those facts 
are insufficient to justify the security procedures on the basis of an incorrect 
standard that fails to accord proper deference to the military's judgment concerning 
the acceptable level of risk associated with running the detention facility. 

2. The detainees assert, Br. 28-29, that the full-frisk search policy may 
not be predicated in any way on the suicide of detainee Adnan Farhan Abd Latif 
(ISN 156), as Col. Bogdan indicated, Bogdan Decl. f 17, J.A. 111-12, or on the 
discovery of contraband in April 2013, id. f 10, J.A. 110. Like the district court, 
they claim that "Latif obtained medications from the prison's medical personnel, 
not from lawyers." Br. 28. And they note that the policy was implemented about 
seven months after Latif's death, which, they contend, shows that the policy was 
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'"merely an afterthought.'" Br. 28 (quoting slip op. 23, J.A. 164). 

The level of proof the detainees demand has no foundation in the Turner 
standard; their version of review is more akin to strict scrutiny than to the rational- 
basis-like standard of Turner . Under Turner , the government need only show that 
there is a "rational" relationship between the search policy and the legitimate 
penological goal of security. 482 U.S. at 89. The government is not required to 
show specific instances in the past in which visitors, including specifically detainee 
counsel, were responsible for smuggling contraband. See Bell v. Wolfish , 441 
U.S. at 558-60 (upholding body-cavity searches after contacts visits, including with 
counsel, based on a single incident apparently unrelated to counsel); Goff v. Nix, 
803 F.2d 358, 366-70 (8th Cir. 1986), cert, denied , 484 U.S. 835 (1987) (upholding 
visual-body-cavity searches of prison inmates after any contact visits, including 
visits with family, medical personnel, attorneys, and prison chaplain; and com- 
piling cases). 3 

The detainees, like the district court, also disparage the basis for the mili- 
tary's decision to implement the search policy. As we set forth in our opening brief 

3 The court in Goff stressed that, "although it may be true that the prison 
chaplains and the ombudsman are unlikely to be involved in smuggling contraband 
to prisoners, there is nothing in the record to suggest that prisoners could not obtain 
contraband from other sources during visits with the prison chaplains and the 
ombudsman." Goff, 803 F.2d at 369. 
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(pp. 29-31), the former policy, under which search of the detainee's groin area was 
not permitted, was implemented out of "cultural and religious sensitivities," despite 
the fact that, as Admiral Walsh's report recognized, a failure to search the groin 
area posed some risk to security. Bogdan Decl. f 17, J.A. 11 1-12. 4 Latif commit- 
ted suicide in September 2012, overdosing on medication that he had hoarded over 
a period of days, and a command investigation ensued. The command investiga- 
tion report, issued in November 2012, recommended that Col. Bogdan reconsider 
the search procedures then being used, which, according to the report, may have 
contributed to Latif's ability to hoard medications. Kelly Decl. 17, J.A. 179-80. 
As a result, Col. Bogdan planned a gradual return to standard Army procedures 
that involved a search of the groin area and full-body wanding. Bogdan Decl. 118, 
J.A. 112; Kelly Decl. f9, J.A. 180. Col. Bogdan later decided to expedite the 
return to standard search procedures, because in April 2013 "a number of 
contraband items, including homemade weapons, such as shanks, and prohibited 
electronic devices" were discovered in Camp 6. Bogdan Decl. f 18, J.A. 112. 

4 The Walsh report pointed out that the former search policy "is contrary to 
standard security procedures in most detention facility operations," and "carries a 
level of risk," but noted that that risk was accepted "out of an elevated respect for 
religious concerns of the detainees." Walsh Report at 26. The report may be found 
at http://tinvurl.com/dv4nyf . 

5 The detainees characterize the discovered contraband as "trivial," again 
second-guessing the military's judgment about base security. Br. 29 n.7. "[H]ome- 

(continued...) 
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Following that discovery, JTF-GTMO moved promptly to institute standard Army 
search procedures on May 3, 2013. This history conclusively refutes the district 
court's belief that the full-frisk search policy was linked to Latif s suicide only as 
an afterthought. 

In addition, the detainees appear to argue that the district court's order was 
appropriate, because it was limited to meetings and phone calls with counsel, Br. 
21-22, and to offer that they have no objection to full-frisk searches in other situa- 
tions, Br. 25. Their attempt to limit the scope of their argument is to no avail. 
Requiring more limited searches in circumstances that are known in advance by 
the detainees provides them with a roadmap for smuggling contraband. As the 
Supreme Court recognized in Florence , "deterring the possession of contraband 
depends in part on the ability to conduct searches without predictable exceptions." 
132 S. Ct. at 1516-17 (citing Hudson v. Palmer , 468 U.S. 517 (1984)). 

3. Similarly, the detainees second-guess the military's decision regarding 
the meeting rooms, claiming that the decision was made because Col. Bogdan 
"prefers" - only for "logistical reasons" - that counsel meetings take place in Camp 
Echo. Br. 31. But it is not a mere preference; it is based on concerns about secur- 

made weapons" are not a trivial form of contraband, nor are the "nails, shanks, and 
a 10-inch T-handled alien wrench" that were found in June 2013. Kelly Decl. f 18, 
J.A. 183. 
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ity. Unlike Camp 5 6 and Camp 6, Camp Echo allows counsel meetings to be held 
securely and safely. Unlike Camp 6 rooms, Camp Echo rooms have restroom 
facilities, and they are designed to enable detainee prayer, thus permitting counsel 
meetings to continue without having to move a detainee in the middle of the 
meeting. Bogdan Decl. f 5, J.A. 108-09. Also in contrast with the other camps, 
guards do not have to be posted outside the meeting rooms in Camp Echo, because 
observation can be conducted remotely through visual monitoring. Id. f 6, J.A. 
109. Nor are security personnel diverted from other duties by having to monitor 
meetings at Camp 6. Id f 14, J.A. 111. 

The detainees minimize the security concerns by arguing that the district 
court ordered meetings at Camps 5 and 6 only for "sick or weak" detainees. Br. 
32. They defend the district court's decision as having "carefully balanced the 
needs of camp administration with the imperative of assuring counsel access" to 
those detainees. Br. 32. But under Turner , it is not the court that is supposed to 
make that balance; it is the officials who run the detention facility. The deferential 
standard established in Turner "is necessary if 'prison administrators . . ., and not 

6 Contrary to the detainees' claim, Br. 32, no meetings were conducted 
"routinely" at Camp 5 before the new policy, at least not since 2009. Bogdan Decl. 
f 9, J.A. 110. There are also no rooms in Camp 5 designed for use in attorney- 
detainee meetings, and any such meeting would have to occur either on the cell 
block where detainees are housed or in a storage or utility room. Id f 1 1, J.A. 1 10. 
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the courts, [are] to make the difficult judgments concerning institutional 
operations.'" Turner , 482 U.S. at 89 (quoting Jones v. North Carolina Prisoners' 
Union , 433 U.S. 119, 128 (1977)); id at 84-85 (task of running prisons "has been 
committed to the responsibility" of legislative and executive branches, and 
"separation of powers concerns counsel a policy of judicial restraint"). It is the 
military that has the relevant information about JTF-GTMO's resources, personnel 
schedules, equipment status, competing mission demands, and recent intelligence, 
not the district court, and it was not the place of the district court to become 
"enmeshed in the minutiae" of operating Guantanamo in any event. Bell v. 
Wolfish , 441 U.S. at 562. 

4. The detainees also err in defending the district court's ruling that the 
previous policy effectively can never be changed because it provides a "ready 
alternative" to the new search policy. Slip op. at 27-28, J.A. 168-69. Contrary to 
the detainees' and district court's assumption, " Turner does not impose a least- 
restrictive-alternative test." Overton , 539 U.S. at 136. The existence of alterna- 
tives is merely a factor in evaluating the policy at issue. 

Here, the detainees recognize that the Walsh Report found that the previous 
security procedures represented a "considered policy judgment" on the part of JTF- 
GTMO commanders. Br. 13. But they ignore the fact that the policy judgment 
involved a weighing of the risks involved and a military judgment as to whether 
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those risks were worth taking. See Walsh Report at 26. Under the district court's 
order, security procedures are no longer a "policy judgment" to be made by com- 
manders on the scene: those procedures are now required by court order. This 
Court should reject such an extreme and misguided application of Turner . 

C. The District Court Erred In Questioning The Subjec- 
tive Motivation Of Military Officials And In Stating 
That The Legitimate Security Concerns At Issue 
Were Pretextual. 

The detainees' attempt to find an improper subjective motivation hiding 
behind the security rationale put forward by the military for its search and meeting- 
room policies reflects an incorrect application of Turner . Moreover, the detainees' 
attacks on the credibility of Col. Bogdan are patently without merit. 

1. Col. John V. Bogdan is a 29-year Army veteran who became the Joint 

Detention Group (JDG) Commander at JTF-GTMO in June 2012. As discussed 

above, he provided the district court with compelling reasons for his conclusion 

that the previous security procedures were not sufficient, along with his reasons for 

instituting search procedures consistent with those used at other military detention 

facilities. He stated in his declaration that "JTF-GTMO takes very seriously the 

matter of counsel visits with detainees," that "[t]hese meetings occur on a near 

daily basis," that "[i]t is JTF-GTMO policy to allow counsel access to their clients 

consistent with our established standard operating procedures," Bogdan Decl. f 3, 

J.A. 108, and that "JTF-GTMO personnel do not discourage detainees from 
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attending visits with their counsel." Id. f 4, J.A. 108. Gen. John F. Kelly, the 
Commander of the United States Southern Command responsible for JTF-GTMO, 
made clear that "at no time" during the adoption of the new procedures "was the 
idea of limiting detainees' access to legal counsel considered or even discussed, 
and certainly not as a reason for adopting the standard search procedure or any 
other decision made regarding the secure operation of the detention facilities at 
Guantanamo." Kelly Decl. f 11, J.A. 181. 7 

The district court recognized that the discovery of contraband "makes the 
new procedure appear reasonably related to the government's legitimate interest in 
security," but suggested that this justification was a mere pretext in light of "the 
government's" (though not necessarily Col. Bogdan's) previous actions at Guantan- 
amo. Slip op. at 24, J.A. 165. The detainees go even further, attacking Col. 
Bogdan's credibility by suggesting that he used the discovery of contraband and the 
suicide of Latif as a pretext to create barriers to counsel access. They fail to 
explain, however, why the policies would be applied to all outside movements and 
all meetings with non- JTF-GTMO personnel if they were a pretext, and they offer 
no theory why the plan was to have a gradual phase-in of full-frisk searches if the 

7 As we explained in our opening brief (p. 4 & n.2), nearly 500 legal visits 
and nearly 200 attorney phone calls have been scheduled in 2013. The detainees 
offer no evidence that there has been a widespread refusal to meet with counsel. 
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true purpose was to impede access to counsel. 

In Turner , the first, and most important, prong asks whether there is a 
"Valid, rational connection' between the prison regulation and the legitimate 
governmental interest put forward to justify it." 482 U.S. at 89. The focus is on 
the interest "put forward" by the government; the courts are not permitted to look 
behind that interest in an attempt to find some subjective and unarticulated goal of 
the officials that the court assumes is the real basis for the policy. See Johnson v. 
California , 543 U.S. 499, 513 (2005) (refusing to apply Turner in a race-discrimi- 
nation case, because Turner is not designed to "ferret out" subject motivations of 
prison officials). 

Our opening brief (pp. 36-37) discussed this Court's holding that Turner 's 
first factor, which "looms especially large," is, "if not identical, something very 
similar" to rational-basis review in the equal-protection context. Amatel v. Reno , 
156 F.3d 192, 196, 199 (D.C. Cir. 1998), cert, denied , 527 U.S. 1035 (1999). See 
also United States v. Morgan , 193 F.3d 252, 261 (4th Cir. 1999) ( Turner applied 
"rational-basis standard of review"); Waterman v. Farmer , 183 F.3d 208, 215 (3d 
Cir. 1999) (Alito, J.). Rational-basis review does not look for illicit motivations; to 
the contrary, it hypothesizes possible legitimate motivations for a policy even if 
one is absent or the one proffered is inadequate. FCC v. Beach Communications, 
Inc. , 508 U.S. 307, 315 (1993) ("because we never require a legislature to articu- 
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late its reasons for enacting a statute, it is entirely irrelevant for constitutional pur- 
poses whether the conceived reason for the challenged distinction actually moti- 
vated the legislature"); see Amatel , 156 F.3d at 199 (where government had not 
provided evidence of connection with goal of policy, court inferred one based on 
"common sense"). Moreover, the burden is not on the government to prove the 
basis of the classification; under rational-basis review, a classification starts with 
"a strong presumption of validity, and those attacking the rationality of the legisla- 
tive classification have the burden to negative every conceivable basis which might 
support it." FCC v. Beach Communications, Inc. , 508 U.S. at 314-15 (citation and 
internal quotation marks omitted). This is why the Seventh Circuit, sitting en banc , 
has held that subjective motivation has no place under Turner : "The Supreme 
Court did not search for 'pretext' in Turner ; it asked instead whether a rule is 
rationally related to a legitimate goal. That's an objective inquiry." Hammer v. 
Ashcroft , 570 F.3d 798, 803 (7th Cir. 2009) (en banc) , cert, denied , 559 U.S. 991 
(2010). 

2. The detainees also dispute this statement of the law under Turner , 
arguing, contrary to this Court's precedent, that subjective motivation is "centrally 
relevant." Br. 33. In support of their theory, the detainees cite four cases - all of 
which are plucked from the vacated panel opinion in Hammer v. Ashcroft . These 
cases from other circuits provide at the very most tepid support for the detainees' 
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position. 

For example, in Salahuddin v. Goord, 467 F.3d 263 (2d Cir. 2006), the 
Second Circuit stated that it was enough for prison officials simply to identify the 
penological goal. Id. at 275 (prison officials "bear the relatively limited burden of 
identifying the legitimate penological interests that justify the impinging conduct") 
(emphasis added). And the actual holding was that the reasons for the policy had 
to be in the record, id. at 277 ("Post hoc justifications with no record support will 
not suffice."), not that the courts may question what those reasons really are. 

In Quinn v. Nix, 983 F.2d 115 (8th Cir. 1993), the case went to trial, and 
prison officials testified about their reasons for a policy prohibiting certain hair 
styles. The district court heard their in-person testimony, considered evidence that 
their gang-related rationale for the policy could not possibly have been their actual 
rationale (because the inmates were not told they had to cut their hair for gang 
reasons and in fact were ordered to have their hair cut before the prison's gang 
monitor had even received the memo on gang-related hair), and concluded that the 
asserted reason was not truthful. Id. at 118-19. The Eighth Circuit affirmed that 
conclusion, because the prison officials were unable to show it was clearly errone- 
ous. Id. at 119. Unlike the valid security rationale offered by Col. Bogdan, the 
rationale offered by prison officials in Quinn could not possibly have been their 
true rationale. 
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Similarly, in Abu-Jamal v. Price , 154 F.3d 128 (3d Cir. 1998), the prison 
officials offered only the vaguest of justifications for their rule. Id. at 134 (rule 
"justified by 'multifarious purposes and the impossibility of accommodating the 
practice of a profession or business in a penal setting.'"). And one of the justifica- 
tions - compensation - was on its face irrelevant to the case. Id ("under the 
Department's own regulations, compensation is irrelevant in these circumstances"). 

Finally, Walker v. Sumner , 917 F.2d 382 (9th Cir. 1990), has been substan- 
tially narrowed by the Ninth Circuit. See Frost v. Symington , 197 F.3d 348, 355 
(9th Cir. 1999) (en banc decision in Mauro v. Arpaio , 188 F.3d 1054 (9th Cir. 
1999) (en banc) , cert, denied , 529 U.S. 1018 (2000), "appears to have implicitly 
called [Walker's] underpinnings into question"). Frost reconciled Mauro and 
Walker by limiting Walker to cases involving the rationality of the policy, in which 
the inmate produces evidence tending to refute a common-sense relationship 
between the goal and the policy. It is questionable whether the portion of Walker 
referred to by the detainees here remains good law in the Ninth Circuit. 

This Court's decision in Amatel confirms that courts are not supposed to 
undertake an examination of the officials' subjective motivation. None of these 
decisions from other circuits warrants altering this Court's established holding. 

3. This case demonstrates why subjective motivation is not properly part 
of the inquiry under Turner . As noted above, the district court recognized that the 
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challenged search policy would ordinarily be reasonably related to the legitimate 
interest in security. But the court found supposed pretext by pointing to govern- 
ment actions unrelated to search procedures, without any attempt to tie those past 
actions to the particular decision maker here. For instance, the district court cited 
the designation of Guantanamo as a "detention facility" rather than a "corrections 
facility" (apparently attributing an improper motive to that entirely proper designa- 
tion 8 ), a temporary limitation in the number of commercial flights to Guantanamo, 
and an instance in which legal mail was withheld from petitioners. Slip op. at 24- 
25, J.A. 165-66. At no point, however, did the district court explain how those 
instances show that Col. Bogdan was not testifying truthfully when he stated his 
reasons for adopting the search procedures and meeting-room policy. Cf. Martino 
v. Western & Southern Financial Group , 715 F.3d 195, 202 (7th Cir.), cert, denied , 
No. 13-111, 2013 WL 3866007 (U.S. Oct. 7, 2013) ("In [title VII] analysis, 
'[pjretext means a lie, specifically a phony reason for some action.'") (citation 
omitted). And while the detainees urge the Court to ignore the fact that the 
security applies to all visits (not just visits and calls with counsel), the upshot of 
their theory is that Col. Bogdan established a broader policy merely to mask a 

8 The purpose of detention is not to punish or correct but "to prevent 
captured individuals from returning to the field of battle and taking up arms once 
again." Hamdi v. Rumsfeld , 542 U.S. 507, 518 (2004) (plurality opinion). 
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nefarious attempt to restrict counsel access. 

The detainees contend that "there was evidence that the real reason for the 
change in the search protocol was to interfere with detainees' access to counsel 
* * *." Br. 6 n.l; see also id. at 34. Yet a close look at this supposed "evidence" 
demonstrates that it shows no such thing. The citations in the detainees' brief to 
this "evidence" consist of speculation by counsel concerning the possible reasons 
for the new policy, J. A. 20, 44-45; the opinion of detainees as related to counsel, 
with no basis offered for this opinion, J.A. 28,76; a statement of counsel that a 
detainee told him that an unnamed official told the detainee that the purpose of the 
searches was to discourage detainees from talking with counsel and their families, 
J.A. 81-82; and another statement of counsel that a detainee claimed to have heard 
from a guard that the detainees were being punished because the "colonel" was 
angry about the hunger strike. J.A. 72-73. These allegations and speculations are 
insufficient to overcome the sworn declarations of Col. Bogdan and Gen. Kelly. 

Finally, the detainees' attack on the declarants themselves should be rejected. 
This is particularly true with respect to the detainees' use of a declaration submitted 
by Col. Bogdan that is unrelated to the justification for the search procedures and 
meeting-room policy. The detainees do not cite the declaration to argue that it is 
inconsistent with Col. Bogdan's justifications for the search procedures and 
meeting-room policy; they cite it solely to launch a gratuitous attack on his 
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judgment that portions of his previous declaration should remain under seal. Col. 
Bogdan opined that portions of his first declaration, if publicly disclosed, could 
better prepare our enemies to attack the detention facility. J.A. 202. The detain- 
ees mock this concern as "preposterous." Br. 36. In a passage illustrating their 
misunderstanding of Col. Bogdan's statement and an evident disdain for the duty of 
every military commander to consider and plan for possible threats to United 
States military facilities, the detainees state: "Perhaps Colonel Bogdan thinks that 
al Qaeda has an ocean-going navy, or perhaps he thinks it might book passage on 
the few commercial flights to the base, or perhaps arrive by spaceship." Br. 36. 

While counsel for the detainees may find numerous military precautions to 
be "fanciful," Br. 37, and "preposterous," Col. Bogdan's statement does not require 
one to conclude that al-Qaeda had an "ocean-going navy," any more than one 
would have had to conclude that al-Qaeda had an air force prior to September 1 1 , 
2001. Col. Bogdan's statement was not limited to al-Qaeda, a conventional attack 
by ground forces on Guantanamo, or direct harm resulting from release of the 
information alone. Col. Bogdan's job requires him to consider potential security 
threats from any quarter (both within and outside of the facility), and to consider 
whether revealing the specifics of internal security procedures may enable enemies 
(perhaps using other information) to exploit vulnerabilities in those procedures. 
Counsel may disagree with that assessment, but a gratuitous and flippant attack on 
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the military judgment of a distinguished 29-year Army veteran with combat 
experience is entirely inappropriate. 9 

CONCLUSION 

For the foregoing reasons and the reasons given in our opening brief, the 
order of the district court should be reversed. 



9 The detainees also dismiss the declaration of Gen. John F. Kelly, 
U.S.M.C., the general in charge of the United States Southern Command 
(SOUTHCOM), arguing that Gen. Kelly cannot be believed, because, they say, he 
is not based at Guantanamo and has "no evident prison expertise." Br. 35 n.9. To 
the contrary, Gen. Kelly stated in his declaration that as the Commander of 
SOUTHCOM, he is "responsible for all operations conducted by JTF-GTMO," 
receives "daily operations summaries" for Guantanamo, as well as "weekly opera- 
tions and intelligence briefings," and makes "regular, often monthly, in-person 
visits to JTF-GTMO." Kelly Decl. f 3, J. A. 178-79. Their further assertion that 
Gen. Kelly's declaration was submitted because the government recognized that 
Col. Bogdan was "not a believable witness," Br. 35 n.9, is utterly without basis. 
The declaration was submitted to respond to matters the district court raised in its 
opinion. 
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